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iHmteb States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9506 

James A. Burcham, appellant 

v. 

United States of America, appellee 

AN APPEAL FROM THE DISTRICT COURT OF THE UNITED STATE8 
FOR THE DISTRICT OF COLUMBIA 

BRIEF ON BEHALF OF APPELLEE AND JOINT APPENDIX 

COUNT EBSTATEMENT OF THE CASE 

.Appellant appeals from a judgment of four months to one 
year and one day on account of his conviction on a charge of 
assault with a dangerous weapon, to wit, a knife. Trial was 
had with verdict of guilty on February 6, 1947. Sentence was 
imposed on February 7, 1947. 

The evidence in this case may be summarized as follows: 

James W. Johnson, testified as a witness for the prosecution. 
(App. 13.) He testified that on June 7, 1946, he boarded a 
west bound trolley at 3rd and Pennsylvania Avenue NW.; that 
he seated himself directly behind the motorman; that he then 
observed the appellant seated on the same left side to his own 
rear, about five seats down; that when he first boarded the car 
the appellant addressed him as follows: “Yo.u get back or get 
off the car”; that he sat down without paying any attention 
to the appellant; that the appellant then engaged another 
colored man in an argument and ordered that person to get 
to the rear of the car or get out; that the appellant and the 
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other colored man engaged in a fight with knives; that after 
the fight the other colored man got off the trolley near 4th 
and Pennsylvania Avenue; that the appellant then was en¬ 
gaged in an argument with the motorman and then turned 
his attention to the witness; that the appellant ordered the 
witness to the rear of the car and stated that there would be 
a race riot; that the appellant was waving a knife and ap¬ 
proached the witness, upon which the witness arose to prevent 
being struck in his face or getting cut and that when the wit¬ 
ness threw up his hand to protect himself he was cut across 
the palm of his hand; that the appellant left the trolley at 
Tenth Street, the witness remaining in the trolley, and the 
police arrived in a few minutes. On cross-examination 
(App. 16) the witness stated that the appellant had a cut 
across his eye and blood all over him; he denied that he was 
carrying a knife or had thrown one away. The concluding 
question on cross-examination was “Where were you raised?” 
and the answer “Cleveland, Ohio” (App. 18). 

Joseph B. Bailey testified on behalf of the prosecution (App. 
18) that about 1:30 A. M. June 7,1946, while a passenger on a 
trolley near Ninth and Pennsylvania Avenue, westbound, he 
observed the appellant grabbing colored laborers who were get¬ 
ting on the trolley, threatening them with a knife, and pushing 
them to the back of the car, cursing and swinging at them; that 
appellant grabbed the witness Johnson and told him to get back 
in the car. and that Johnson’s hand was bleeding, as also was 
the appellant’s face; that he did not observe Johnson to have 
had a knife. 

William A. Dize, Metropolitan Police, testified as a witness 
for the prosecution (App. 21) that he with his partner arrested 
the appellant at 11th and Pennsylvania Avenue NW.; that the 
appellant was standing in the street about five feet from the 
westbound trolley track; that a blood stained knife, introduced 
in evidence, was removed from the appellant’s pocket; that the 
witness Johnson was taken from the trolley and had a cut on 
his right hand; that the appellant himself was bleeding about 
the face at that time; that the appellant then, and again at 
7:30 in the morning, was unable or unwilling to account for his 
injuries; that the appellant stated that he was unable to re- 
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member anything about the incident but said he had shortly be¬ 
fore been in a beer joint on E Street; that the appellant at the 
time of arrest had been drinking to excess (App. 23). 

This concluded the evidence for the prosecution. 

James A. Burcham, appellant, testified (App. 25) that after 
performing “a little special duty” at the Capitol, where he had 
been employed as a Capitol policeman, on the morning in ques¬ 
tion he boarded a trolley and seated himself and that a colored 
man called him an S. 0. B. and demanded that he give his seat 
to a colored woman; that in an argument which then started 
the colored man and four or five colored men jumped on him 
and one cut him in the face. In epigrammatic fashion he justi¬ 
fied himself in the following words: “self defense.” He iden¬ 
tified the witness Johnson as very similar in appearance to the 
colored man who had cut him; he stated that he had had a beer 
or two earlier in the evening. 

In concluding his charge to the jury the Court commented as 
follows upon the propriety of the jury’s returning a verdict 
coupled with a recommendation of leniency (App. 32): 

The Court, I had asked Mr. Justice Keech to take 
a verdict for me in a case last evening in which the jury 
finally returned a verdict recommending leniency. I 
want to say this to you folks, while you are not sitting 
in this case (referring to the other jurors)- 

Do you wish to interrupt me? 

Mr. Miller. No, not until you get through. 

The Court. Will you please sit down. 

Mr. Miller. Excuse me. 

The Court (continuing). That was entirely proper, 
but I do instruct you that recommendation of that kind 
is not binding on the Court. The only reason I mention 
it this morning is because I do not want you in any case 
to decide the question of guilt or innocence based upon 
what you apprehend may happen to the defendant at 
the hands of the judge. You are the sole judges of the 
fact, and I am the sole judge of the law. What I tell you 
with respect to the law is absolutely binding upon you. 
The business of sentence in any criminal case is also con¬ 
fined to the court exclusively, except where you will be 







told in an appropriate case that the statute confers par¬ 
tial responsibility for that upon the jury. So, never let 
your determination of the fact in any case be affected 
or influenced by what you think might occur thereafter. 
That is my business and not yours. The result of failing 
to obey my instructions in that regard would very pos¬ 
sibly operate in a miscarriage of justice, and even so, 
what it will do in every case is to deflect and divert the at¬ 
tention of the jury from the facts in the case you are to 
decide and the instructions in the law of the case, and 
you may find yourselves wandering down collateral and 
useless avenues of inquiry, and take you thereby away 
from, to whatever extent that is involved in your consid¬ 
eration, so please confine yourself to this, namely, to de¬ 
ciding the facts in the case upon the instructions of the 
Court in the case. 

Now, Mr. Miller, you may come to the bench. 

(Whereupon counsel and the Court conferred in a 
low tone of voice out of the hearing of the jury, at the 
Bench as follows): 

Mr. Miller. May I object to everything your Honor 
has just said with reference to bringing in any recom¬ 
mendation of mercy. 

May I ask your Honor to instruct the jury on the lesser 
degree in this case. 

The Court. I do not believe that the case justifies the 
lesser degree. It is either assault with a dangerous 
weapon or it is not. 

Mr. Miller. Judge Stafford refused to instruct in a 
first degree murder case, he killed a policeman as a man¬ 
slaughter. They say you got to instruct first degree, 
second degree and manslaughter. 

The Court. Only where the facts admit of it. 

Mr. Miller. May I ask you to instruct them on that? 

The Court. No, I will not do that, but I will give you 
an exception.” 

The Court denied an oral request made at the conclusion of 
the charge to instruct the jury on the lesser and included of¬ 
fense of simple assault (App. 33). 






ISSUES INVOLVED 


I 

Did the Court err in permitting evidence that the appellant 
engaged in a cutting affray with another colored man immedi¬ 
ately prior to his assault upon the complaining witness? 

II 

Is it error to refuse to charge the jury that they may consider a 
verdict of a lesser, included offense in the absence of some evi¬ 
dence that said lesser offense might have been committed? 

III 

Is it error to caution the jury not to compromise their views 
on the question of guilt in exchange for a recommendation of 
leniency? 

SUMMARY OF ARGUMENT 

I 

The evidence of the appellant’s cutting affray with the other 
unidentified colored man was so interwoven with the evidence 
of his assault on Johnson that the two were inseparable. It 
was therefore relevant if for no other purpose than to complete 
the picture of the event. But it was also directly probative 
of the appellant’s guilt. In the setting of appellant’s conduct 
toward the other colored passengers, his assault upon Johnson 
is seen to be only part of a plan to enforce racial segregation. 
The evidence therefore showed motive, intent, and negatived 
the stated defense of self defense. In addition, it was necessary 
to show the jury at whose hand the appellant had received the 
cut upon his forehead, for in the absence of such a showing the 
jury might well have doubted the witness Johnson’s denial 
that he had used, or had been in possession of a knife. Dis¬ 
believing Johnson in this particular, the jury might then well 
have applied the rule of falsies in uno to all his testimony. 
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II 



There being no evidence of simple assault and the defense be¬ 
ing self defense, the Court properly refused to instruct the jury 
on the lesser and included offense of simple assault. 


Ill 

The nature of the case being such as to possibly excite feel¬ 
ings of sympathy or prejudice, and the jury being one newly 
sworn and which had in the last preceding case coupled a recom¬ 
mendation of leniency with a verdict of guilty, the Court prop¬ 
erly instructed the jury before they retired on the legal effect 
of such a recommendation. The tendency of the Court’s in¬ 
struction was not only not coercive but actually tended to the 
contrary, for it told the jury that should they find the appellant 
guilty their views on appropriate punishment would not be con¬ 
trolling on the Court. 

ARGUMENT 

I 

The evidence of the altercation with the unidentified colored 
man was entirely proper. It occurred in such a way as to 
make it inseparable from the occurrence resulting in the 
wounding of the complainant. It will have been noted that it 
occurred in a manner which interrupted the appellant’s giving 
his undivided attention to the complainant, and to attempt to 
present the evidence of what happened to the complainant and 
to avoid presenting what occurred almost simultaneously be¬ 
tween the appellant and another would have been impractical 
and given a stilted air to the proceeding. It was therefore 
proper to show it in order to explain the setting of the assault 
on the complainant, to establish intent, and to negative the 
stated defense of self-defense. Copeland v. United States, 80 
U. S. App. D. C. 308, 152 F. (2d) 769. The evidence as to 
the altercation with the other unidentified colored man also 
established directly the appellant’s motive in cutting the 
complainant, and thereby indirectly his intent, for it showed 
that his assault on the complainant was only part of the 
appellant’s belief that all colored people should move to the 


rear of the car, and that his plan was to force them to do so. 
Finally, it was actually imperative to show this assault on the 
first colored man, because to fail to do so would leave unex¬ 
plained the undisputed fact that when appellant emerged from 
the altercation with the complainant he too was suffering from 
a knife wound. Had the jury not been informed how the ap¬ 
pellant received this wound they would properly have viewed 
with suspicion the complainant’s statement that he had had 
no knife and struck no blows at the appellant. 

II 

There was no evidence whatsoever in this case to justify any 
verdict of guilty other than that of the offense charged. The 
evidence for the prosecution showed only an assault upon John¬ 
son with a knife in the hands of the appellant. The appellant 
nowhere denied that he had cut the witness Johnson but justified 
himself on the grounds of self defense. 

While appellant requested an instruction on simple assault, 
the request was oral and not made until the conclusion of the 
Court’s charge. It therefore did not conform to the require¬ 
ment that a request for instruction shall be written and sub¬ 
mitted no later than the close of the evidence. Rule 30, Fed¬ 
eral Rules of Criminal Procedure. Conformity to this rule is 
not merely a technical requirement but is necessary if the 
opposing side is to be permitted opportunity to argue to the 
jury the evidence as it relates to every issue submitted to them 
by the court. If the Court had instructed the jury pursuant to 
a request made not only after argument but after the charge 
had been given, the prosecution would have been unable to 
present argument on that issue to the jury. This point there¬ 
fore could well be disposed of on procedural grounds only. 

Appellant’s only authority for the proposition that the 
Court erred in declining to charge on simple assault seems to be 
Section 565, Title 18, United States Code permitting verdicts 
of guilty of lesser and included offenses as well as of punishable 
attempts. But it has long been the law that this statute does 
not permit the jury to reduce the grade of offense unless there is 
evidence warranting such action. Sparf and Hansen v. United 
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States, 156 U. S. 51. In that case, a prosecution for murder on 
the high seas, the court not only refused to instruct the jury on 
manslaughter but instructed the jury that on the evidence no 
verdict other than guilty or not guilty of murder was possible. 
The request to instruct was based upon R. S. 1035, codified as 
18 U. S. C. 565. In a very extended and learned opinion the 
court points out that the problem, then evidently a very con¬ 
troversial one, was whether the jury should be permitted to 
judge of the law as well as of the facts. The court said in 
part: 

The court below assumed, and correctly, that section 
1035 of the Revised Statute did not authorize a jury in a 
criminal case to find the defendant guilty of a lesser 
offense than the one charged, unless the evidence justi¬ 
fied them in so doing. Congress did not intend to invest 
juries in criminal cases with power arbitrarily to disre¬ 
gard the evidence and principles of law applicable to the 
case on trial. The only object of that section was to 
enable the jury, in case the defendant was not shown to 
he guilty of the particular crime charged, and if the evi¬ 
dence permitted them to do so, to find him guilty of a 
lesser offense necessarily included in the one charged, 
* * * (156 U. S. 63). 

And the Court said further: 

To instruct the jury in a criminal case that the de¬ 
fendant cannot properly be convicted of a crime less 
than that charged, or to refuse to instruct them in 
respect to the lesser offense that might, under some 
circumstances, be included in the one so charged—there 
being no evidence whatever upon which any verdict 
could be properly returned except one of guilty or one 
of not guilty of the particular offense charged—is not 
error; for the instructing or refusing to instruct, under 
the circumstances named, rests upon legal principles or 
presumptions which it is the province of the court to 
declare for the guidance of the jury (156 U. S. at 103). 

It has been said that the jury is, like the chancellor’s con¬ 
science in older times, a necessary agency of mitigating the 


impact of the criminal law. and it is common knowledge that 
juries do occasionally stand between a guilty man and the law, 
but certainly they should not be given a plain invitation to 
do so. 

Ill 

In considering the propriety of the Court’s instructing the 
jury on the legal effect of a recommendation of leniency, it 
is necessary to consider the circumstances under which this 
instruction was given. First, the case was of such nature as 
to possibly excite feelings of racial prejudice, and certain of the 
cross examination of the witness Johnson had been such as 
could have had no purpose but to excite racial antagonism. 
Furthermore the racial question had been pointed up by the 
action of the defense in striking all colored jurors from the 
jury. Secondly, the appellant’s appearance while testifying 
was obviously pathetic and his testimony patently untruthful 
in some particulars. Thirdly, the appellant had sought 
directly to excite sympathy by reciting his record of service 
in World War I, and his having been awarded the Purple Heart 
decoration on account of having been gassed. Fourthly, the 
appellant, without prior criminal record, a middle aged man, 
holding a most responsible position as a Capitol policeman, 
stood to suffer tragic consequences as the result of one night 
of foolishness. This seems precisely the situation where it has 
been held no error to instruct the jury that their verdict should 
be divorced from feelings of commiseration, sentiment, sym¬ 
pathy or anything else. Kirchman v. State, 122 Neb. 624, 241 
NW 100, 103-4. This obviously is an area in which only the 
trial court can rightly judge whether the situations calls for 
a cautionary instruction. 

Furthermore, the jury had been newly sworn, and in the 
last preceding case had coupled a recommendation of leniency 
with a verdict of guilty. This precedent, unless limited by 
judicial instruction, obviously might have caused jurors 
throughout the remainder of their service at times to compro¬ 
mise their views on guilt in exchange for a recommendation 
of leniency. Instructions with much more coercive effect have 
been held proper in federal courts. Thus, it has been held 





proper to tell the jury that they may recommend leniency and 
that it will be considered by the court but that it is not con¬ 
trolling, United States v. Parker , 103 F. (2d) 857, cert. den. 307 
U. S. 642. And it has been held no error to inform the jury 
that as both counts of the indictment arose out of the same 
transaction the court would take that into consideration in 
sentencing should they find a verdict of guilty on each count. 
Goldstein v. United States, 9th Cir. 73 F. (2d) 804. The clear 
tendency of such instructions is to encourage verdicts of guilty, 
yet they were held not improper. The tendency of the court s 
instruction in the instant case was not to encourage, but to 
discourage, verdicts of guilty. The jury was forcibly told that 
the court considered sentencing its exclusive province and that 
for them to consider the probable sentence in arriving at their 
verdict could possibly result in a miscarriage of justice. No 
coercive effect can be detected in this language. 

CONCLUSION 

No error appearing in the record of this case, the judgment 
should be affirmed. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney. 

John P. Burke, 

Assistant United States Attorney . 
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In the District Court of the United States for the 
District of Columbia 

Criminal No. 77133 

The United States 

v. 

James A. Burcham, defendant 

Washington. D. C., February 6, 1947. 

The above entitled matter came on for hearing before the 
Honorable Henry A. Schweinhaut, Associate Justice. 

5 James W. Johnson, called as a witness in behalf of 
the United States, after having been first duly sworn 

according to law, testified as follows: 

Direct examination by Mr. Burke: 

Q. State your name, please? 

A. James W. Johnson. 

6 Q. Do you know the defendant, James Burcham? 

A. Yes, I do. 

'■ Q. When did you first see Mr. Burcham? 

A. I seen him on the street car at 3rd and Pennsylvania 
Avenue Northwest. 

Q. Which way was the street car proceeding? 

A. Westbound. 

, Q. You say you got on there? 

A. I got on at 3rd and Pennsylvania Avenue; it was a 14th 
and Colorado Avenue car. 

Q. Do you remember what date that was? • 

A. June 7th, on a Saturday morning. 

Q. 1946? 

A. 1946. 

Q. Where was he on the car when you first observed the de¬ 
fendant? 

A. He was seated about five seats on the left hand side; 
one of those single seats. 

Q. And where did you sit? 

A. I sat one seat behind the motor man. 


Q. Now what, if anything, did the defendant do after you 
took a seat on the street car, that caused you to turn your 
attention to him? 

A. Well, when I first got on the car he said to me, he said, 
“You get back or get off the car.” I did not pay 

7 any attention to him. Then I sat down. 

Q. How about the others? 

A. He was arguing with another colored fellow across on 
the right hand side of the car. He told this colored fellow, he 
said, ‘You get off the car or get in back.” The colored fellow 
told him he was not going to do either one, so he said, “If you 
don’t get off the car or get in back, I am going to cut your 
head off.” So the other fellow said, “That is a two-man job.” 
He said, “You no good So and So, get on the back seat,” and 
he hit him, this colored fellow with his fist- 

Mr. Miller. I object, and ask that a juror be withdrawn. 

The Court. I overrule the objection and deny the motion. 

Mr. Miller. Exception, if your Honor please. 

The Court. Proceed, Mr. Burke. 

By Mr. Burke: 

Q. Go ahead, Mr. Witness. 

A. So the colored fellow jumped up and they started to 
fight; they both had knives and they started to cut one an¬ 
other, so when the car got down to Fourth and the Avenue the 
motor man opened the door, there were eight or nine passengers, 
all colored fellows, but none got off the car, and they in- 

8 vited him to get off, but he did not get off; he just stood 
in the door by the motorman waving his knife and cuss¬ 
ing, so the motorman told him to stop his cursing, he told him. 
“there are ladies on the car here.” He said, “If you don’t 
make those damned niggers go back in the back seats, I’m going 
to cut your head off.” So the motorman said, “You better 
sit down,” but he still started to cuss, so the car started down 
across 7th Street, so he said to me, then he said, “you get off 
or go on in the back, or get off this car.” 

I said, “Well, now, listen, I am not bothering you, don’t you 
bother me.” * He said, “Well, man, there is going to be a race 
riot, I want you to get off this car or get in the back. You nig- 


gers ain't got no business riding in the front with white people.’’ 
So I did not say any more to him and he stood up there waving 
the knife, and he said. “You no good, get along in back.” I 
said “No,” so he started toward me. Before he got up to me I 
gets up to keep him from hitting me in my face, or getting cut 
even, and I threw my hand up. and threw my head back this 
way (indicating) and he hit me in the hand, cutting it from 
there (indicating) down to my little finger. 

Q. Do you have any mark on your hand from that? 

A. Yes, sir. 

Q. Show it to His Honor. 

(At this point the witness exhibits his hand to the 

9 Court.) 

The Witness. There were 9 stitches taken in it. 

Mr. Burke. Step down here and just pass in front of the 
jury with your hand. 

(At this point the witness leaves the witness chair and passes 
in front of the jury holding up his hand.) 

By Mr. Burke: 

Q. • How were you and the defendant separated after that? 
A. Well, after he cut me, he stood up there in the door and 
kept telling me to get off the car, so when the car reached down 
around 10th Street, then the motorman stopped the car, and 
so he said, “Well, I guess I better get off here,” so he jumped 
off the car and ran, and somebody, I don’t know who it was, 
stuck his head in the street car door and said, “Call a scout 
car.” Somebody called the scout car, and in about 25 minutes 

the scout car came, but I was sitting down- 

The Court. WTiere were you sitting? 

The Witness. I was seated in the car, the car stayed over- 

The Court. Did the car stay there? 

The Witness. Yes, sir, the car stayed there. 

By Mr. Burke: 

Q. At what stop? 

10 A. Well, it was there by the Department of Justice, 
10th and the Avenue, and the scout car came and the 

officers they came in and they took the number of the street 
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car, the motorman’s name, and some of the witnesses, so the 
officer told me, “Well, I have to take you- 

Mr. Miller. I object. 

Mr. Burke. Yes, don’t state what the officer told you. 

By Mr. Burke: 

Q.' Do you know how persons who have been using alcohol 
act; can you tell if a man has been using alcohol? 

Mr. Miller. I object to this. 

The Court. He can’t answer that question. If you want to 
ask him whether the man obviously was under the influence 
of it, I think he is entitled to say whether he can or not. 

Mr. Miller. May I object to that, he has not been quali¬ 
fied— 

The Court. Yes, you may, and I overrule the objection. 

By Mr. Burke: 

Q. Can you say whether or not the defendant had been using 
alcohol? 

A. Yes, sir; I smelled it on him. 

Mr. Burke. You may examine. 

Cross-examination by Mr. Miller: 

Q. How many witnesses do you claim were in the car 
11 with you at that hour in the morning? 

A. How many was on the car? 

Q. Yes, sir. 

' A. I didn’t know any of the witnesses that were on the car. 

Q. You said the officer came in and got the names of 
witnesses? 

A. He did, but I did not know them personally. 

1 Q. Did you see this man when he was arrested? 

A. Yes, they put him in the scout car, and carried him over 
to the hospital with me. 

Mr. Miller. May I stand here, Your Honor? 

The Court. Yes. 

By Mr. Miliar: 

Q. He had a cut across his eye, didn’t he? 

A. Yes. 
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Q. A cut across the front of his eye? 

A. Yes. 

Q. Blood all over the front of him, is that true? 

A. Yes. 

Q. Didn’t you, and I mean you and nobody else, tell him 

to move over- 

A. No. 

Q. Will you wait until I ask the question, please? 

A. 0. K. 

12 Q. (Continuing previous interrupted question) And 
didn’t you call him a White Son of a B; isn’t that when 

the fight started? 

A. No. 

Q. There were several colored people on the car, were there 
not? 

A. There were only two in the front. 

Q. Didn’t you tell the jury there was a lot of colored people 
in that car? 

A. No, I said a lot of passengers on the car. 

Q. Didn’t you tell this jury a few minutes ago there w'ere 
a lot of colored people on the car; did you tell them that? 

A. No, I didn’t. 

Q. When he got off the car—at what street did you say? 

A. 10th and Pennsylvania Avenue. 

Q. Wasn’t there at least two or three colored people after 
•him then and isn’t that when he started cutting? 

A. After him? 

Q. After him, yes. 

A. No, there was nobody after him. 

Q. Now, where did you throw your knife away? 

A. I didn’t carry no knife; never had a knife in my whole 
• life. 

Q. And you and several colored people did not jump on 
him? 

13 A. No, we didn’t. 

14 The Court. Bet me ask you this: You say that first 
there was an argument, an altercation by the defendant 

Wjith another.colored man? 


I 





The Witness. Yes, sir. 

The Court. And they started to knife each other? 

The Witness. Yes, sir. 

The Court. What happened to that other colored man? 

The Witness. He got off near Fourth and Pennsylvania 
Avenue and he dared the man to get off, but he would not get 
off. 

The Court. The colored man dared the defendant to get 
off? 

The Witness. Yes, but he would not get off. 

The Court. When did the defendant start arguing with 
you? 

The Witness. After the car started from Fourth up to Sev¬ 
enth Street. 

The Court. Practically right away? 

The Witness. Yes. 

The Court. That is all. Step down. 

15 Mr. Burke. That is all, step down. 

Mr. Miller. Wait a minute, please. 

The Court. Take your seat again, Mr. Witness. 

By Mr. Miller: 

Q. Is the other colored man here this morning that you say 
got off the car at Fourth Street? 

A. I have never seen him since. 

Q. Isn’t it true no colored man got off at any Fourth Street? 

A. Certainly he did. The motor man could tell you. If he 
was here he would say he did. 

Q. Where were you raised? 

A. Cleveland, Ohio. 

Mr. Miller. That is all. 

19 Joseph B. Bailey, a witness called in behalf of the 

United States, having been first duly sworn, testified as 
follows: 

Direct examination by Mr. Burke: 

Q. Will you please state your full name? 

A. Joseph B. Bailey. 

Q. Do you know the defendant, James Burcham? 



19, 


20 A. No, not particularly. I might have seen him on 
the car. 

Q. What was that night? 

A. That was June the 7th. 

Q. About what time? 

A. 1:30 in the morning. 

Q. Where did you see him? 

A. Ninth and Pennsylvania Avenue, on a Capital Transit 
street car. 

Q. Where did you get on? 

A. Ninth and Pennsylvania Avenue. 

Q. Was that west bound or east bound? 

A. West bound. 

Q. Where did you see him in the car? 

A. Right behind the motor man standing up. 

Q. What was he doing? 

A. He was grabbing—at the time there were a lot of colored 
laborers that work in the Department of Justice— 

Q. What w’as he doing, I did not get that before. 

Mr. Miller. Let the reporter read the answer. 

(The reporter read the answer as above recorded.) 

The Witness. Got on the street car- 

Mr. Miller. Of course. I object to that, same objection- 

The Witness. And they get off- 

21 Mr. Miller. Just a minute, wait until the Court 
has a chance to rule. 

The Court. I overrule the objection. 

Mr. Miller. All right, sir. 

The Court. Proceed. 

The Witness. And they get on the street car and this fel¬ 
low, Burcham, was grabbing them; he had a knife in his hand 
and he was wielding it around; grabbing them, pushing them 
back to the back of the car, cursing them, and swinging every 
which way, telling them all to get back, get back in the car. 

Q. Do you know who James W. Johnson is? 

A. I know him from seeing him come in the car as a pas¬ 
senger ; I seen him on the street car that night. 

Q. Where was he on the street car? 

A. He was sitting back behind the motor man. 








Q. Did you see anything occur between Johnson and Bur- 
chain? 

A. After he got on and was pushing these people back that 
get off at the Department of Justice, back in the car, he grabbed 
Johnson and told him to get back in the car; he had a knife 
then and Johnson’s hand then was bleeding. 

Q. You saw Johnson’s hand bleeding? 

A. Yes, sir. 

Q. Did you see the defendant bleeding? 

A. Yes, his face was covered with blood. 

22 Q. Where was his wound? 

A. It looked like there was a cut up on his face; you 
could not see it because his face was all covered with blood. 

Q. When did you first observe his wound, before or after 
he was engaged with Johnson? 

A. After he was engaged with Johnson; I was about the 
middle of the—mid-way of the car when he started to push 
them back. 

Q. You were mid-way? 

A. Yes, sir. 

Q. Do you know where he got off? 

A. He got off at Tenth and Pennsylvania Avenue. 

Q. Did you observe the defendant’s progress after he got off? 
A. He got off and started up Tenth and Pennsylvania Ave- . 
nue. 

Q. Do you know where he went? 

A. No, I don’t. 

Q. Did you see Johnson with a knife? 

A. No, sir, I did not. 

Mr. Burke. You may examine. 

Mr. Miller. I have no questions to ask him. 

! The Court. That is all. You may step down. 

(At this point the witness left the stand.) 

23 The Court. Come back here please, just a moment. 

Joseph B. Bailey heretofore sworn, resumed the stand. 
Examination by the Court: 

Q. The District Attorney asked you when it was you first 
noticed the blood on defendant’s face. 



A. Yes, sir. 

Mr. Miller. May it please your Honor, I hate to interrupt, 
you, I have the greatest respect, but the man testified—there 
cannot be any mistake, that he did not see any blood- 

The Court. I know what he testified to. 

Mr. Miller. I thought maybe your Honor did not hear 
the witness. 

The Court. Yes, I heard him testify. 

By the Court: 

Q. Now, did you say where you were seated in the car? 

A. I was not seated, I was standing. 

Q. Where did you get on the car? 

A. At Ninth and Pennsylvania Avenue, I get on there every 
morning at about 1:30. 

Q. The car, is it a front entrance street car? 

A. Yes, sir. 

Q. You got, in the front entrance. 

A. Yes, sir. 

Q. Did you notice the defendant when you came in 
, there? 

24 A. As soon as I got on I heard the colored people 
screaming; I turned around and I saw that crowd that 
always gets on about 25 or 30, possibly, in the street car that 
morning. 

Q. When you first got on the street car, you did not notice 
anything wrong? 

A. No, I did not notice anything wrong at all. 

The Court. All right, that is all. 

(Witness excused.) 

Mr. Burke. Call Officer Dize. 

Thereupon William A. Dize a witness called in behalf of 
the United States, having been duly sworn, testified as follows: 

Direct examination by Mr. Burke: 

Q. Will you please state your full name, Officer? 

A. William A. Dize. 

Q. In what precinct are you stationed? 

A. Number 1. 







Q. Officer, I show you a pocket knife, which I have asked 
the Clerk to mark “Government’s Exhibit Number 2,” and 
ask you if you can identify it? 

A. Yes, sir. 

(Knife referred to marked “Government’s Exhibit Number 
2” for identification.) 

25 Q. Where did you see that, Private? 

A. I saw it—this was taken out of the defendant’s 

pocket. 

Q. By whom? 

A. Officer McGiven, Number 1 precinct. 

Q. Talk a little louder, please. 

A. Officer McGiven, Number 1 precinct. 

Q. Are you and Officer McGiven partners in the scout car? 
A. We are. 

Q. Where was it taken by Officer McGiven, and from whom? 
A. Well, at 11th and Pennsylvania Avenue, Northwest, I 
saw Officer McGiven remove the knife from the right hand 
coat pocket of the defendant. 

Q. Exactly where was the defendant? 

A. About five feet from the west bound street car track on 
Pennsylvania Avenue. 

Q. And that was at the intersection of 11th and Pennsyl¬ 
vania Avenue? 

A. Yes, sir. 

Q. Now, at that time did you observe one, James W. 
Johnson? 

A. Yes, sir. 

Q. Where was he? 

A. In the scout car. 

26 Q. He was in the scout car? 

A. Yes, sir. 

i Q. Do you know how he got in the scout car? 

A. We took him off the street car at 10th and Pennsylvania 
Avenue and put him in the scout car. 

Q. What was his condition? 

A. He had a cut on his right hand. 

Q. What was Mr. Burcham’s condition? 

A. He was cut about the face and bleeding considerably. 




Q. Now, what was his situation with respect to the use of 
alcohol? 

Mr. Miller. I object to that. 

The Court. Objection overruled. 

A. He had been drinking to excess. 

Q. Did you interrogate him about how he had received the 
cut and blood on his face? ' 

A. Yes, I did. 

Q. What was his answer? 

A. He did not know how he got it. 

Q. Did you take him to the hospital? 

A. I did; to Emergency. 

Q. Did you at any time later question him? 

Mr. Miller. I object to later questioning. 

The Court. Objection overruled. 

A. About 7:30 the same morning I questioned him at 
27 Number 1 precinct. 

Q. About what? 

Mr. Miller. May I come—I would like to come to the 
bench to make an objection. 

The Court. All right. 

(Whereupon there was a conference at the bench between 
court and counsel, in a low' tone of voice, and out of the hearing 
of the witness and the jury.) 

Mr. Miller. This is the famous case in the Court of Ap¬ 
peals, arrested 1:30 in the morning and held until 7, then start 
questioning him at 7, that is five hours. 

The Court. It is admissible. 

Mr. Miller. Notwithstanding what the Court of Appeals 
said? 

The Court. Yes, sir. 

Mr. Miller. Of course, I don’t have to take any exception. 

(Whereupon counsel returned to the counsel table and the 
following proceedings were had:) 

By Mr. Burke: 

Q. You say at 7:30 in the morning you questioned him again? 

A. Yes, sir. 

Q. Did you again ask him if he could account for the cut on 
his head and the blood on him? 
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A. Yes, I did. 

Q. Did he say anything at that time? 

A. He said he could not remember how it happened; he 
could not remember anything about the incident when he was 
confronted with it. 

Q. Did you ask him where he was just before he was ar¬ 
rested? 

A. Yes, I did, and he said he was in a beer joint on E Street. 

Q. Did you ask him how he had gotten from that place to 
11th and Pennsylvania Avenue? 

A. I don’t recollect whether I did or not. 

Q. Now, what was the condition of this knife when you 
recovered it? 

A. It had blood on it. 

Q. These smears, which appear to be smears of blood, are 
they the same or different from the condition they were in at 
that time? 

A. Apparently the same. 

Q. Is your partner. Officer McGiven, around here today? 

A. He is in jury court. 

Q. In Police Court? 

A. In Police Court. 

Mr. Burke. You may examine. 

29 Cross-examination by Mr. Miller: 

Q. Young man, didn’t he tell you when you examined 
him, that he was walking up Pennsylvania Avenue, that there 
was a fight on the street car, and that some colored men jumped 
on him and cut him, isn’t that true? 

A. No, he denied knowing anything of the happening, or 
where it happened or anything about it. 

Q. He was severely cut across the face, wasn’t he? 

A. He was. 

Q. Blood all over his clothes? 

A. Yes. 

Q. You did personally see that he went to the hospital, is 
that correct? 

A. We carried him over. 

<J. Didn’t he toll you that he had been working at the Capi¬ 
tol; you know he is a Capitol policeman, don’t you? 
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A. Yes, I know that. 

Q. Didn’t he tell you that he was working at the Capitol and 
that he got on the car and there was some argument about seats 
on the car, isn’t that true? 

A. I don’t recall any conversation, whether I asked him or 
not. . 

Q. Didn’t he tell you, my good friend, there was an argument 
on the street car about seats; didn’t that happen, and didn’t 
he tell you in the presence of your partner that? 

30 A. No, he did not tell me that. 

Q. Now, have you talked this case over with the col¬ 
ored man seated there, at any time about this case? 

A. Not since the morning of the incident. 

Q. But you did talk to him then? 

A. Yes, I did. 

Mr. Burke. That is all. 

(Witness excused.) 

Mr. Burke. I offer in evidence Government’s Exhibit 2 for 
identification. 

The Court. It may be received. 

(Thereupon Government’s Exhibit 2 for identification, was 
received in evidence.) 

Mr. Burke. That is the evidence for the Government. Of¬ 
ficer McGiven can be brought here on short notice, but I am 
not going to call him. 

The Court. All right. 

Mr. Miller. You say you are not going to call the other 
officer? 

Mr. Burke. That is right. 

Mr. Miller. The defendant will take the stand. 

Thereupon James A. Burcham, the defendant, was called as 
a witness in his own behalf, and having been first duly sworn, 
testified as follows: 

31 Direct examination by Mr. Miller: 

V 

Q. Please state your full name? 

A. James A. Burcham. 

Q. What is your position? 

A. Police officer, Capitol. 






Q. Where? 

A. At the Capitol. 

Q. How long have you been up there? 

A. A little over six years. 

Q. Now this morning of the trouble, where did you get on 
the street car? 

A. Near the Capitol. 

Q. Near the Capitol, and prior to getting on the street car, 
what had you been doing? 

A. A little special duty up there. 

Q. What? 

A. A little special work at the Capitol. 

Q. What time did you leave the Capitol? 

A. Oh, in the neighborhood of 1:20 in the morning. 

Q. When you got on the street car did you have any trouble, 
and please talk slow and loud, so that the distinguished prose¬ 
cutor can hear you. 

A. Yes, sir. 

Q. After you got on the street car did you have any 
trouble? 

32 A. Yes. 

Q. Talk loud and tell the jury what it was? 

A. First, I got on the streetcar, I sat down there. A colored 
man got on the car and he said to me, “You White Son of a B, 
why don’t you get up and give this seat to a colored woman?” 
I said, “Attend to your own business” and an argument started 
then, and he hit me, and I said if he wanted any more trouble 
of that kind to get off the car, then about four or five colored 
men jumped on me, one cut me in the face. 

Q. Where were you cut? 

A. Right in here above the eye (indicating) almost put my 
eye out, cut clear out to here (indicating) cut twice here in 
front, once here (indicating) and one right here (indicating 
side). 

Q. You say there was some argument, wanted you to get up 
and give your seat, and that started the argument and you 
tried to get off the car? 

A. Yes, sir. Self defense. 

Mr. Miller. You may inquire. 


Cross-examination by Mr. Burke: 

Q. Who cut you, Burcham? 

A. A colored man. 

Q. What colored man? 

33 A. A man seated on the second seat from the front, 
looked like to me. 

Q. This man? 

A. Looks to me like him, yes. 

The Court. When you say “this man,” Mr. Burke, point 
him out for the record. 

The Witness. Yes. 

The Court. I am asking the prosecutor, when he says “this 
man,” do you identify the witness who testified here? 

Mr. Burke. I identify James Johnson, your Honor. 

The Court. Very well. 

The Witness. Looks similar. 

The Court. Go ahead. 

By Mr. Burke: 

Q. You remember that, do you? 

A. He looks similar to him; yes, sir; I remember him. 

Q. Now, have you told all you remember about this inci¬ 
dent? 

A. I have told as much as I know about it, yes, sir. 

Q. What had been your hours which you worked the night 
before this happened? 

A. I work a daily shift, but occasionally I would do special 
work at night there. 

Q. Did you work there from four to twelve? 

A. I was, Sir, there at that hour that evening. 

34 Q. What were you working on? 

A. Well, special work I was doing. 

Q. Who were you with? 

A. Just friends of mine over there. 

Q. Who were they? 

A. Well, just kind of special duty; I stayed over on the 
Hill, well, a few things around over there. 

Q. Did you go directly from the Capitol, your place of em¬ 
ployment, to the street car? 





A. Yes, sir, as I recall, I went over in the direction of the 
street car, Sir. 

Q. Where did you obtain the alcohol or other intoxicant 
that you used? 

Mr. Miller. I object to that; just a minute, that is not 
proper; where did he obtain the alcohol. 

The Court. That question presupposes- 

Mr. Miller. Absolutely it does; he knows it does. 

The Court. Ask the question in a different way, Mr. Burke. 

By Mr. Burke : 

Q. When had you last had a drink before you got into this 
trouble? 

A. Well, I don’t drink much any more. 

The Court. That is not the question. The question is: 

When had you last had a drink before you got into this 
trouble. WTiat is your answer to that? 

35 The Witness. Well, I don’t know; I had a beer or 
two earlier in the evening before I got on the street car. 

By Mr. Burke: 

Q. Is that all you had? 

A. That is all I can recall, Sir. 

Q. Now, where were you when this colored man asked you 
to get up? 

A. About 9th and Pennsylvania Avenue, if I recall. 

Q. 9th and Pennsylvania? 

A. Around somewhere between 7th and 9th and Pennsyl¬ 
vania Avenue, or something. 

Q. The car was full at 1:30 in the morning? 

A. Well, several people on the car, mostly colored people 
there. 

Q. Where were you seated? 

A. I was seated on the right-hand side as you came in, one 
seat. 

: Q. Where was this man seated who asked you to get up? 

' A. On that same side, very close to me.. 

Q. Where did that man get on the street car? 
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A. I don’t know whether he got on around Pennsylvania 
Avenue near Third or Fourth some place along there; I don’t 
recall just where. 

Q. Where was he seated on the car? 

A. Second or third seat back from the front, some- 

36 where along in there. 

Q. Was he in front of you or in back of you? 

A. Well, it seems like in front of me; I don’t recall now, 
just offhand. 

Q. How many seats in front of you? 

A. I don’t know just how many, two or three. 

Q. Did he turn around and talk to you? 

A. Well, he said something, he said, “You White Son of a B, 
get up and give this seat to a colored lady” something like that. 
Q. Did the colored lady ask you to get up? 

A. I don’t recall. 

Q. Was there any colored lady standing there near you? 

A. I don’t recall that. 

Q. Sir? 

A. I don’t remember if any; I never noticed because I was 
attending to my own business pretty well, Sir; I don’t really 
know, see. 

Q. When this man talked to you, did he get out of his seat? 
A. Yes, he got out of the seat ahead of me. 

Q. Did he hit you or speak to you first? 

A. He spoke to me first, “You White Son of a B, get up and 
give this seat to a colored lady”; yes, sir. 

37 Q. Who was he referring to when he said “this colored 
lady”? 

A. I don’t know, I cannot recall offhand, Sir. 

Q. Then, when did you get into the argument with Johnson? 
A. I think that was him, Johnson. 

Q. That was him? 

A. It seems like it was to me, yes, sir; I cannot tell one 
from another, you know. 

Q. You what? 

A. I really cannot tell just which is which; I cannot recall 
offhand, Sir. 







Q. Was there more than one? 

A. Oh yes, lots of colored people on the car, five, six or seven 
of them, yes, sir. 

Q. Did you have trouble with all of them? 

- A. I don’t recall having any trouble with all of them. 

Q. Did they speak to you? 

A. I don’t recall. 

Q. Did you speak to them? 

A. I don’t recall very much about it at all, Sir. 

Q. What occurred between you and them? 

A. Nothing that I know of, Sir. 

Q. Did they get on and take their seats? 

A. Well, I don’t know, I don’t think so; I don’t— 
38 they all jumped on me, and I got off the car around 
Ninth and Pennsylvania Avenue. 

Q. You say they jumped on you when you got off the car? 

A. I got off of the steps of the car and at that time- 

Q. Did they follow you? 

A. When I tried to get home. 

Q. Where do you live? 

A. Otis Place, Northwest. 

Q. Is that where you lived at that time? 

A. Yes, sir. 

Q. So they followed you up the street? 

A. Down Pennsylvania Avenue, I believe, one of them did; 
yes, sir; or two of them. 

Q. How far did these two follow you? 
i A. The police officer’s car, I think it was. 

Q. How far did these two colored men follow you down the 
street? 

A. I guess around a block, almost, three-quarters of a block, 
half a block. 

Q. Do you know where you were standing when you were 
arrested? 

A. It seems like I was right on the sidewalk on Pennsylvania 
Avenue, around 10th Street there. 

; Q. You believe you were on the sidewalk? 

A. I just came from the car- 
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Q. Now, which of these colored men did you cut? 

A. I cannot recall offhand; the one that was cutting 
me cut my eyes here up above, and he almost knocked the left 
eye out. 

Q. Did he have a knife in his hand? 

A. He had his knife cutting me, Sir. 

Q. Like this? [Indicating.] 

A. Yes, sir. 

Q. In his right hand? 

A. I don’t recall whether it was right or left. 

Q. But you made a motion of your right hand. 

A. What is that? 

Q. You made a motion with your right hand, indicating he 
was wielding at you. 

A. I could not say. 

Q. You don’t know. 

A. I cannot say; he was cutting at me with a knife, that is all 
I know, and he cut me in different places. 

Q. Did he cut you before you cut him? 

A. Yes, sir. 

Q. Why didn’t you tell the officers all these details about 
this affair when they asked you, Mr. Burcham? 

A. I was nervous, you know; I was in the First World War; 
I got a Purple Heart Medal, you know, and anything like this 
excites me so I don’t know what I was doing. 

40 Q. Mr. Burcham. they let you cool off and waited until 
7:30 to ask you questions, were you still excited? 

A. Well, nervous from the effects, you see. 

Q. Hadn’t this beer which you had taken affected you con¬ 
siderably? 

A. I don’t recall that a couple of beers early in the evening; 
I don’t think it affected me a good deal. Sir; I seemed to be all 
right, just nervousness and excitement; anything like that sort 
of causes it. 

Q. Were you afraid of these colored people? 

A. No, sir; I don’t recall, of course, I was protecting myself 
in self defense only. 

Mr. Burke. That is all. 
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Redirect examination by Mr. Miller: 

Q. Were you in the military service? 

A. Beg pardon. 

Q. Were you in the military service? 

A. Overseas two years. 

Mr. Miller. That is our case. You may step down. 

(Witness excused.) 

Mr. Burke. I have no other evidence. 

4S Mr. Miller (interposing). Wait a minute, excuse 
me- 

The Court. I had asked Mr. Justice Keech to take a verdict 
for me in a case last evening in which the jury finally returned 
a verdict recommending leniency. I want to say this to you 
folks, while you are not sitting in this case (referring to the 
other jurors)- 

Do you wish to interrupt me? 

Mr. Miller. No, not until you get through. 

The Court. Will you please sit down. 

Mr. Miller. Excuse me. 

The Court (continuing). That was entirely proper, but I 
do instruct you that a recommendation of that kind is not 
binding on the Court The only reason I mention it this morn¬ 
ing is because I do not want you in any case to decide the ques¬ 
tion of guilt or innocence based upon what you apprehend may 
happen to the defendant at the hands of the judge. You are 
the sole judges of the fact, and I am the sole judge of the law. 
What I toll you with respect to the law is absolutely binding 
upon you. The business of sentence in any criminal case is also 
confined to the court exclusively, except where you will be told 
in an appropriate case that the statute confers partial responsi¬ 
bility for that upon the jury. So, never let your determination 
of the fact in any case be affected or influenced by what you 
think might occur thereafter. That is my business and 
49 not yours. The result of failing to obey my instructions 
in that regard would very possibly operate in a miscar¬ 
riage of justice, and even so, what it will do in every case, is to 
deflect and divert the attention of the jury from the facts in 
the case you are to decide and the instructions in the law of 



the case, and you may find yourself wandering down collateral 
and useless avenues of inquiry, and take you thereby away 
from, to whatever extent that is involved in your consideration, 
so please confine yourself to this, namely, to deciding the facts 
in the case upon the instructions of the Court in the case. 

Now, Mr. Miller, you may come to the bench. 

(Whereupon counsel and the Court conferred in a low tone 
of voice out of the hearing of the jury, at the bench as follows): 

Mr. Miller. May I object to everything your Honor has 
just said with reference to bringing in any recommendation of 
mercy. 

May I ask your Honor to instruct the jury on the lesser 
degree in this case. 

The Court. I do not believe that the case justifies the lesser 
degree. It is either assault with a dangerous weapon or it is 
not. 

Mr. Miller. Judge Stafford refused to instruct in a first 
degree murder case, he killed a policeman as to man- 
50 slaughter. They say you got to instruct first degree, 
second degree and manslaughter. 

The Court. Only where the facts admit of it. 

Mr. Miller. May I ask you to instruct them on that? 

The Court. No, I will not do that, but I will give you an 
exception. 
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